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-J. Frank Courts on Trial: Myth and Reality in American Justice (New York, 1973) .18
PIRIE 7W N2 YW MmN 1A% . Frank Law and the Modern Mind (New York, 1930) .19
Social Cohesion and Legal Coercion: A Critique of (D278 onW) (7" 2n53) *nmiaya

. Weber, Durkheim and Marx

Y. Noonan People and Masks of the Law: Cardozo, Holmes, Jefferson, and Wythe as .20
Makers of the Masks (New York, 1976): **'The case had been twice decided in Mrs.
Palsgraf’s favor, by the trial court and the intermediate court, when it came to the
aitention of the reporter for the Restatement of Tort, Francis Bohlen, professor of
law..., then working on what the Restatement should say on duty to ‘an unforseeable
plaintifl’. Palsgraf was a perfect illustration” of the problem. He presented the case
to his advisers on the Restatement, along with the draft of a text contrary to the
pasition adopted by the lower courts which had heard the case...
Bohlen invited Cardoze to attend a meeting of ‘an eminent and entirely impartial
group’ of his advisers... who would consider what the correct law in the Palsgraftype
of situation should be. Cardozo came. A ‘long and lovely debate’ ensued., .. Cardozo
listened. He did not vote™.

S0 57 B2 1 Restatement =3 ¥apIw YRom mTop S navas 27 Y mna
“The work of the Restatement and the opinion in Palsgral were vitally
interdependent” (p. 149).
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_Palsgraf v, Long Island Raitroad Co. 248 N.Y. 33%; 162 N.E. 99 (1928) .21

.148-147 'y3 2w ,Noonan X" .22

“Both summaries of fact (by two of the judges, Cardozo and :}29%72 2M2 Noonan .23
Andrews - L.S.) were wonderfully laconic. Andrew’s was the superior in
impersonality, eliminating even the sex of ‘plaintiff’. Compelled by grammatical
necessity to use a personal pronoun, Cardoze did disclose that the plaintiff was
femnale. Otherwise, neither judge said anything about her age, marital status,
maternal responsibilities, employment or income. What injuries she had suffered...
could not be learned from either opinion. What compensation she had sought or what
compensation she had been awarded - a jury had decided in her favor - was

unmentioned” (at p. 113},
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1RSI0 130 TR @17 10DwAT 173 TI2T ATRY (EDME RY) BRI RRw 11 1 365/87 97Y .24
9703 LIWRN WRD ,WOHW OTR OY TNT I ﬁ"m o0 OMRT 1T 117TY 10101 0 0D
TRAN VEWAT 173 NRT NMYY {DUTIRT CIw a0110) Yhw DR PN 902 DR RPRYD BV
aMD READT MAMma aTIwn AN L1273 7RI PRY H(PTATPoS nYhNa) ama
DB QRIR 27D YOUWIR NEDR” T M3 Y BE0 L 07T eNe 0TIk noon”
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0P80 NLDWAT NITYRT AYIRI RYRY 1NN
neSRa NOYHR PR TNIPHAN 720110 DT BW T WA 1993
1°1 713393, DR TV . (Runciman Royal Commission on Criminal Justice)
L2120 NUWR Y2A% TPTRYR TTPN SNV LTYRAIRG DUI0SWAT QTR Qunn
AW P27 NEI0R MDA PIND R RN, NN NSw 0¥ NRTY 7Y 9910
AUNWE 2% 70 .DYAUHN a0 W O1TREh BWonana 191 L NTUTrIpIRa
TR DIND *AA7 29 ORI PEPRA P RYR L GENRT PRY VIR RO DY ITIPIRA
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“In some instances, such as our approach to forensic science evidence
our recommendations can fairly be interpreted as seeking to move
the system in an inquisitorial direction,or at least as seeking to
minimize the danger of adversarial practices being carried too far™.
20 VPRI L, 0NIWINN Ana T T nIyanT DY 0TaY 03 Ty
“we do recognize the force of the criticisms which can be directed at
a thoroughgoing adversial system which seems to turn a search for
truth into a contest played between opposing lawyers according to a
set of rules which the jury does not necessarily accept or even
understand”,
By 1Ren oMY AR DYDY M3 0XYY YPOn BR TV DORDD nYneana
St b 4
“The widely publicised miscarriages of justice which have occurred in
recent years have created a need to restore public confidence in the
criminal justice system. That nced has not diminished since we were
appointed. In addition to the terrorist cases, where the convictions
were quashed in 1990 and 1991, there have been since our
appointment a fourth such case (Judith Ward) where the conviction
was quashed in 1992. There has also becn a number of cases not

T3 DRI NI OW DY MR pOWT DY IBOWHR 1PPYa 2371 “Justice’ PIATNT .50
72w T TEURY YWD DPHR ORW DMTDR YW MIYDa 91993 Teens “Liberty™ arRaw
O 1 MIRPa

MOISATY TTEKRD DT 1 GPAIND 30 IV Y ATNT Supra note 43, at p. 3 .51
O¥NTYP'2 TIRG DU™BRD "3 170 MNWROT DPRATPRDT 2105 193 .00 mnnya
The Modern Law Review Vol. 57 (1994). Sec S. Greer “Miscarriages of “2 1997w
Criminal Justice Reconsidered” (pp. 58-74); and L. Bridges & M. McLonville
"*Keeping Faith With Their Own Convictions: The Royal Commission on Criminal
SEINT 19 ,BwRtRYD ,ANIDWShN BY AN o9 0¥y 120017 . Justice™ (pp. 75-90)
“An Outsider’s View of the Criminal Justice System™ (pp. (1913 WMy o0z p1asw
L 1-9)

Ibid, at p. 6 .52
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connected with terrorism, the most notable cxamples being those of
the Broadwater Farm Three, Stephen Kiszko, and the Cardiif
Three”.
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DYY 17) Y *77P0R2 YT nNM L(Lord Lane) % 1YY wRAR vdwwn 12
%7197 19052 9ENTR 12T Y 19103 A (WHhwn DAY 0Twtan 3 At
DATPMT INYIIBY

5w D 1P N YW RTARY L,1DYE00 191X ATV NONTNA L1M7 Y PR phea
nX RNy eI P (Ccorrection of miscarriages of justice™) pI3R NIy
PRI A ONRY 12PNDT NIMWER N1IYY 1IN2Y MDD N1 DY 1R 0100
QPIYIYY UBWHRTNI? MN20 KRG 1N VAWK MW ANADHD 11T ONR TIT .90
MW W TR TP TYRA ,0CUDWA DURWII DY RONRG) 0097 W T BV
730 Pran? ahnY wn e B axbanh poitnt W L (MSwnna oousweni
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5w, a0wRaT 7Y 1O50 e RIaen B0 . MEe S T KON L5000 W o>
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“From 1981 to the end of 1988, 36 cases involving 48 appellants were
referred to the Court of Appeal as a result of the doubts raised about
the safety of the convictions concerned. This represents an average of
between 4 and 5 cases a year. In the years 1989-1992, 28 cases
involving 49 appellants have been referred, including a number of
cases stemming from the terrorist incidents of the early 1970s and
inquiries into the activities of the West Midlands serious crimes

Abid, at ch. 11: “Correction of Miscarriages of Justice”, pp. 180-187 .53
Ibid, at p. 181 .54
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squad. We were told by the Home Office that it receives between 700
and 800 cases a year which are no longer before the courts and where
it is claimed that there has been a wrongful conviction’.
WW 1IIR NI TN 3 ~ MRY ATV D IR 1 191 - 25N ma
QWP P 1S 0EYa 1R NTIDT DR P172% TU0pmT a0 ey awpa wvoan®
WIRY DPha DIITINRT 0MWaA PPV NIANDA 1 ar 110 DR 3T Orbyn
DTIP 1390°M DR *1PEAY a1 IR WIAD TN DY 13m0 uswnn-nay
MITRYR L DRTPART KD DI D01 ROmInD D1 S - DOR190 3wE Dy Sw
LWTR A9RR DR 21m Pwnb) BRT PRI03 BR 50 07A0 113 0I5 TR 0
DTDY3 IR DPWIRA BMIR TRV T WA YN OpTaT P IR DXRun 1ot
*Tr5Y AVHP NTNTIP°3 TH%I2 1I0R1 1970 0T 1T 1EAY RaRns R 19w
TV W DI 0T 00N YR Y L 01Pn 7on .20 PI9TNa YO OR LT
NOMYAT 1 PR — CRDEY 1% O0PET KT (HW IponY AT RUT L Thxy
TV PR PR RO P13 1TREN TR — TR O NPWRAT QYT 1 DT ws
: 3TN YW DwMIonT Angven m .om
“We recommend therefore that the Home Secretary’s power to refer
cases to the Court of Appeal... should be removed and that a new
body should be set up to consider all eged miscarriages of justice, to
supervise their investigation if further inquiries are needed, and to
refer appropriate cases to the Court of Appeal. We suggest that this
body might be known as the Criminal Cases Review Authority...

“We recommend that the role of the Authority should be to consider
allegations put to it that a miscarriage of justice may have occurred”.

S5 WRD WP 13707, DORARY 300 WE MWATY TR DR JWATA 1150
03 17 PIANWY L (ANIAR MpAR W U 2w RIS amT MIR) 722 vk Yva ony
TPWAS MMAR MR AN DR DTNaYhHn Db NI BA ooIuhwn
MYY IYDLIR NITY BHWMIY 1I3p0A? VAN IO WR DR, 3NNAwn hnn ,pn®
17 0%F7 AwPaa DY vewnn - i 11on ]800, (Miscarriage of justice)
DPEEN WD MOBN NN LAY s PR UIHNN RUAW IOPRa Lhn 970D
P92 MPNYT AWRAT DR WIANY 7130 W OTRA IMIRY

LERhI MRS NI TYRS v, 7T NINYT Bwh W 5T L0 A8 1Ta
173 103 7 L usnhaY AhIsT MWD DAY Y2 AWIRD TR 11N vinwa
2R 01,2 TR ATV 5OV LNRT ON G200 DtE 0 gmpnn 2173 ntbans
1330 PV LN OO0 A IV MIXDRIAY AT W) DYXnn 5uwn Yyen
INTHY STIIN BW ATNADRD T A2TRN R THIN PN0N DA 2URTI0n 0Upn
SOmPY I TINT AT RWET TN W

Ibid, atp. 182 .55
Ibid, at p. 184 .56
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“...it will seldom if ever be necessary or desirable to exercise the
Rovyal Prerogative in cases where it is concluded that a miscarriage of
justice may have taken place. To do so would be to override the
decisions of the courts, whose function it properly is to determine
such cases. Nevertheless we do not entirely rule out the need in the
very exceptional case for the Authority to refer the results of its
consideration and investigation to the Home Secretary to consider
the exercise of the Royal Prerogative. This should only be where the
Courtof Appeal is unlikely to be able to consider the case under the
existing rules”.
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DY NIPI2ENT MIWOT TI03 WA PR LNPRY AWRD 1 - mwan Y v oy
' .NY2ap *nhas0 nIawntn NTIn P amen
172Y° MIWAT Tann P nnebw (a0 73 11AWNa anph TN WY mwna
Yawn A0 SW I 9702 hvab Y Ot BBk L 1TOIRA 07 WK ERDD Bowna
Y72 TTYNT L00IDA TR TIw TR MwAED mMwpPan "bond LY N1 MIRD
S D18 DD Onan %2IW 93T 00 2103 oAt ARk werS o
,0Ewn Y0 PrvaR YN AR L7TTTNY by 218 nah 197 ,2%380 TWh
SIEA AoPRa
77PN NWATIM 03T 9w MIDSI2T , N1TI0 ANWY 12011 NIV Pw AnTay
R21 1071 2 nonwan YW Do )17 5951 — qptya PR YA DpDIRn b by
ORI DAY DR ONEIND DRIRYUK SINnn W OINNA IRt Jute
PYWa NIYTAN , MNNYII OMID0 MY AND] M0 NNV 0L DR OREIA
SRR 7P 2AT Q1AYT 3X0A Y X190 R0 B
1 NEER NN RINY-1RI01 1uown | (Joshua Rozenberg) 3723110 it
newew’ AR TIY NIZTAI MWTA PANNSS I a5YNas Mawhws 0% 73 T
T9RY LOOTRA DTNNAA WIR 072 DMWRPY OUT° 0MIPR 20n aA nwTing
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“Anyone who still has any illusions about the ability of the criminal
justice system to rectify miscarriages of justice should look up a
statement made by the then Home Secretary Douglas Hurd in the
House of Commons on 20 January 1987, In it he announced his
conclusions on three cases which had recently been reviewed by his
department.
Mr. Hurd began with the case of the Maguire family. There was no
new cvidence, he said, which cast doubt on the safety of their
convictions for handling explosives. He could see no grounds for
referring the Maguire’s case to the Court of Appeal.

J. Rozenberg “Miscarriages of Justice™ in E. Stockdale & $. Casale (eds.) Criminal .57
. Justice Under Stress (London, 1992), 91
Ibid, at p. 91 .58
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On 26 June 1991 the Court of Appeal quashed their convictions.
Mr. Hurd turned finally to the case of the Birmingham Six, He was
satisfied that there was new evidencc to justify referring their murder
convictions to the Court of Appeal. But on 28 January 1988 the Court
of Appeal decided not to allow their appeals. On 19 October 1989 the
Court of Appeal quashed their convictions. Mr. Hurd then dealt with
the Guildford pub bombings. Again, there were no new points of
substance. Again Mr. Hurd could find no grounds to justify referring
the case of the Guildford Four to the Court of Appeal.
On 14 March 1991 the Court of Appeal changed its mind and quashed
their convictions™
LR 927 NIRLA DR N3P DRI I3 NOOYRNW VDY TV OWER 01 L13mD .14
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203, AN SR W DvewRd 3P JORW B3 Ve by b Dby
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SN VDWW UKD 09I T NOPRa DD AhIw 0°M30 1TIna orvoa
7IW 2V PO OTRWRIT DWW DR YN vewnRatnia N N8t Npoty 855
OD12T9 W NIP0RD BOWAN N2 YA, PP DRIV 1102 A0 YA AR, oD
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“...most disturbing of all, the third vehicle of the criminal justice system to fail the
Birmingham Six was the appeal system itself - the three judges who dismissed their
appeal in 1988.
Why did the Court of Appeal remain convinced in 1988 that the jury’s verdict was
correct?... their devotion 1o the jury system made them rely too heavily on the
original verdict. And a jury is only as good as the evidence it is given.
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**...the longer this hearing has gone on, the more convinced this court
has become that the verdict of the jury was correct .\ We have no doubt
that these convictions were both safe and satisfactory™.
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TnR ,(Michael Mansfield and Nicholas Taylor) 97721 0913721 7225017 P82
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“The English post-appeal system, designed as a judicial ‘safety net’ to
prevent or root out miscarriages of justice, has been an abject failure
in recent years. Indeed, such have been the quantity and scale of
recent mistakes that the post-appeal system itself could be regarded
as the ultimate miscarriage of justice™.
5974 190 1R 01 TR Tas 0%Dn TR by 710 DRIV 0,07V DPRanhn
S 1910a 003w OMPET 1R 101 PRNa T MK Y19 $3h npeiis iew
DoaRn 5910 a0y vyana T T LA3030 W MmN vewn by pemn 037
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“in practise the (Home Office) decision to act may depend on the

This view... received support from the Bar Council’s evidence to the Royal
Commission on Criminal Justice... Speaking with remarkable frankness, the
submission said that for the past 25 years (my cmphasis - L.8.}. it had been the
general belief of the Criminal Bar that the Court of Appeal... had been ‘insufficiently
disposcd’ to allow appeals against conviction on their legal merits, “The accusation of
‘intellectual dishonesty’ is frequently and seriously made by members of the Bar’, it
said™ (p. 107).
“remarks which were to become “2 92771 ¥J W31 AR 35T DR QU2 292010 .60
. notorious”
M. Mansficld & N. Taylor “*Post-Conviction Procedures™ in C. Walker & K. .61
. Starmer Justice in Error (London, 1993) 163
ibid, at p. 166: .62
“Enlisting the assistance of public figurcs may be the prisoner’s most potent weapon,
For example, there was an inevitability about the relcase of the Guildford Four
when, by late 1988, they had the endorsement of such worthies as Cardinal Basil
Hume, Archbishop Runcie, two former Home Secretaries (Roy Jenkins and Merlyn
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amount of pressure that is brought to bear on the Home Secretary by
people of influence”.
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“Tt takes a society which is confident in its own values and is open in
its style of government to admit that mistakes may have been made
during the criminal justice process™.
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Rees) and two former Law Lords (Lords Devlin and Scarman)... As well as public
figures, journalistic intcrest can also prove productive™.
Ibid, at p. 175: 63
“It seems that the fundamental role of thc Court of Appeal will have to be
reappraiscd. Rather like the Home Secretary, the Court has over-concerned itself
with the integrity of the system and with procedural observances; whether the right
result has been achieved seems to be given a lower priority”.
IR, TIPTPR 5T AN .64

D. Walsh “Miscarriages of Justice in the Republic of Ireland” in Walker and
Starmer, supra note 61,
npnm row “free pardon” an°n RO ,196672 1 1303 (Evans) QINRY R1IAT .65
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. Lord Russell Deadman’s Hill: Was Hanratty Guilty? {London, 1965}

M. Radelet & H. Bedau Miscarriages of Justice: in Potentially Capita) Cases (1988). .67
See also M. Radelet, H. Bedau and C. Putnam In Spite of Innocence: Erroneous
. Convictions in Capital Cases {1993)

.E.S. Gardiner Court of Last Resort (1958) .68

A. Rattner “Convicting the Innocent: When Justice Goes Wrong™ (Ph.D. .69
dissertation, Ohio State University, 1983); Sce also E. Borchard Convicting the
. Innocent: Sixty-Five Actual Errors of Criminal Justice (Garden City. N.I., 1932)
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